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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition for Declaratory Order of The Pittsburgh
Water and Sewer Authority d/b/a Pittsburgh Water Docket No. P-2026-3063631
Regarding Legality of Stormwater Service Tariff

ANSWER OF THE OFFICE OF CONSUMER ADVOCATE
TO THE PETITION FOR DECLARATORY ORDER OF
THE PITTSBURGH WATER AND SEWER AUTHORITY
D/B/A PITTSBURGH WATER

AND NOW COMES the Office of Consumer Advocate (OCA), which pursuant to 52 Pa.
Code Section 5.61, submits this Answer to the Petition for Declaratory Order Pittsburgh Water
and Sewer Authority d/b/a Pittsburgh Water (PWSA or Pittsburgh Water). The OCA submits that
the Petition should be granted and the Commission affirm that Pittsburgh Water’s Commission-
approved stormwater tariff is lawful and not an illegal tax, that its stormwater rates remain valid,
and its stormwater customers remain obligated to pay their stormwater charges in full.
L. INTRODUCTION

On June 29, 2026 PWSA filed a Petition for a Declaratory Order (Petition), pursuant to 66
Pa. C.S. Section 331(f) and 52 Pa. Code Section 5.42, regarding the legality of its stormwater tariff
in light of the recent Pennsylvania Supreme Court ruling in The Borough of West Chester v.
Pennsylvania State System of Higher Education and West Chester University of Pennsylvania of
the State System of Higher Education.' This decision declared that the stormwater fee imposed by

the Borough of West Chester is a tax, and therefore does not apply to the Appellees in that matter.?

! The Borough of West Chester v. Pennsylvania State System of Higher Education and West Chester University of
Pennsylvania of the State System of Higher Education, 355 A.3d 886 (Pa. 2026) (West Chester).
2.



In the Petition, the PWSA requests that the Commission issue an Order declaring its stormwater
tariff and rates are legal and valid and that its stormwater customers remain obligated to pay their
stormwater charges consistent with the tariff.’

According to the Petition, PWSA argues that the West Chester opinion has no applicability
to PWSA because PWSA operates as a public utility under the Commission’s jurisdiction and
therefore is authorized by statute to provide stormwater services and charge for such service.?
PWSA has a Commission approved stormwater tariff, which is binding upon both it and the PWSA
customers.” Based upon the foregoing, PWSA argues that its stormwater tariff cannot be
considered a tax, as was the finding in the West Chester case.®* PWSA additionally argues that even
if the test developed by the West Chester court was applied to its stormwater tariff, PWSA’s
stormwater charges would fail to meet either of the prongs outlined by the court.’

This Petition should be granted for two reasons. First, PWSA correctly argues that it is a
Commission regulated entity, which is beholden to an entirely different regulatory scheme than
the Appellees in West Chester. Second, granting PWSA’s Petition will provide legal clarity and
certainty for the numerous other water and sewer authorities under the Commission’s jurisdiction
in light of the West Chester decision. For the reasons below, the OCA submits that the PWSA
Petition should be granted and the Commission should affirm that Pittsburgh Water’s
Commission-approved stormwater tariff is lawful and not an illegal tax, that its stormwater rates
remain valid, and its stormwater customers remain obligated to pay their stormwater charges in

full.

3 Petition at 3.
41d. at 2.

S1d.

5Jd.

7 Petition at 2.



II. ANSWER
A. Public Utility Regulation of Stormwater
The Public Utility Code (Code) includes stormwater in its definition of wastewater.
Specifically, 66 Pa. Code Section 102 provides that wastewater is, “[a]ny used water and water-
carried solids collected or conveyed by a sewer, including: ... 5) Storm water which is or will
become mixed with waters described under paragraph (1), (2), (3) or (4) within a combined sewer
system.”® This definition does not apply however to stormwater that is conveyed through a
municipal separate storm sewer system (MS4).” In December 2017, Chapter 32 was added to the
Code, which granted the Commission authority over a municipal authority that owns or operates
equipment or facilities for the purpose of stormwater collection.!? Section 3201 defines authority
to mean:
Authority. A body politic or corporate established by a city of the second class,
except a joint authority established by a city of the second class and a county of the
second class, under 53 Pa.C.S. Ch. 56 (relating to municipal authorities), under the
former act of June 28, 1935 (P.L.463, No.191), known as the Municipality
Authorities Act of one thousand nine hundred and thirty-five, or under the former
act of May 2, 1945 (P.L.382, No.164), known as the Municipality Authorities Act
of 1945, which owns or operates equipment or facilities for any of the following
purposes:
(1) Diverting, developing, pumping, impounding, distributing or furnishing
water to customers for compensation.
(2) Wastewater collection, conveyance, treatment or disposal to customers
for compensation.
(3) Storm water collection, conveyance, treatment and disposal.!!

The City of Pittsburgh meets the definition of a city of the second class'?, and therefore the

PWSA meets the definition of authority as established in Section 3201 of the Code. '3

566 Pa. C.S. § 102.
91d.

1066 Pa. C.S. § 3201.
.

1211 Pa. C.S. § 201
1366 Pa. C.S. § 3201.



Chapter 32 also required that within 90 days of its effective date that any authority must
file a tariff and supporting data, after which the Commission would conduct a rate proceeding.'*
Authorities, just like any other jurisdictional authority, are required to repair, replace, and generally
maintain equipment and services in accordance Section 1501 of the Code.'> Pursuant to the
foregoing, PWSA filed a stormwater tariff with the Commission which was approved and
implemented as a part of its 2021 base rate proceeding with an effective date of January 12,2022.16
The PWSA has assessed its stormwater tariff since that time.

B. PWSA is a public utility regulated by the Commission and its stormwater tariff is
not a tax.

Since the City of Pittsburgh meets the definition of a second class city, the PWSA is subject
to the provisions of Chapter 32 of the Public Utility Code. It therefore must be treated in a similar
manner to all other regulated public utilities in the Commonwealth. As such, PWSA must adhere
to the Commissions regulations regarding both ratemaking and tariffs. Any tariff established by a
public utility must be filed with the Commission and no rate other than that stated in the tariff can
be charged to customers. '’ Since January 2022, PWSA has been implementing its stormwater tariff
in compliance with the Public Utility Code. In January 2024, the Commission approved the most
recent base rate case filed by PWSA including its most recent iteration of the stormwater tariff.'*

Tariff is defined in the Code as “All schedules of rates, all rules, regulations, practices, or
contracts involving any rate or rates, including contracts for interchange of service, and, in the case

of a common carrier, schedules showing the method of distribution of the facilities of such

1466 Pa. C.S. § 3204(a).

15 See 66 Pa. C.S. § 3204(a), see also 66 Pa. C.S. § 1501.

16 pg. PUC v. Pittsburgh Water, Docket Nos. R-2021-3024773 et al. (Order entered Nov.18, 2021).
1766 Pa. C.S. § 1303.

18 Pa PUC v. Pittsburgh Water, Docket Nos. R-2023-3039919 et. al. (Order entered Jan. 18, 2024.).



common carrier.”!” It is well settled law in Pennsylvania that “[t]ariffs, of course, can include
schedules of rates, and all rules, regulations, practices or contracts involving rates and have the
force of law and are binding on both the utility and its customer.”?’ By contrast, tax is not defined
in the Public Utility Code, nor are there any provisions of the Public Utility Code which
contemplate implementing a “tax” on consumers.

Both the Commonwealth Court and the Commission have determined that fees such as the
PWSA stormwater tariff are not taxes. As PWSA noted in its Petition, the Commonwealth Court,
in City of Erie, previously raised an argument regarding the collection of a state tax adjustment
surcharge (STAS).?! The Commonwealth Court ultimately rejected the City of Erie’s arguments.
Interestingly, in the City of Erie, the Commonwealth Court cited Borough of Lansdowne v. Public
Service Commission, 74 Pa. Superior Ct. 203 (1920), in which Lansdowne argued that “by fixing
the rates to be charged by the local water company for fire hydrant service, the Public Service
Commission (now the PUC) had imposed a tax on the Borough”.?? There, the Superior Court stated
“[t]here is no merit in the contention that the order of the commission is equivalent to a levy of
taxes upon the borough... The commission no more levies a tax upon it than does a jury in an
action against a borough upon a contract or in trespass.”? It is well settled law that the
Commission’s approval of a tariff does not constitute a tax, rather this operates as a regulatory
charge.

The facts involving PWSA’s implementation of a stormwater tariff can be contrasted with

the facts of the West Chester matter at hand. In West Chester, the Borough of West Chester owns

1966 Pa. C.S. § 102.

20 Brockway Glass Co. v. PUC, 437 A.2d 1067, 1070 (Pa. Commw. Ct. 1981) citing Behrend v. Bell Telephone
Company, 242 Pa. Superior Ct. 47, 363 A.2d 1152 (1976)

21 City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Commw. Ct. 1978) (City of Erie).

22 Id at 329.

2 1d. citing Borough of Lansdowne v. Public Service Commission, 74 Pa. Superior Ct. at 215.



and operates an MS4 for the conveyance of stormwater.>* As the Borough of West Chester is not
a public utility, it does not fall within the Commissions jurisdiction. “In June 2016, the Borough
Council adopted Ordinance No. 5-2016, which imposed the "stream protection fee" (Stormwater
Charge) upon the owners of all developed properties that it deemed benefited by the Borough
System.”?> Again, this can be contrasted with the PWSA that was required to file a rate proceeding
before the Commission, conduct an adversarial base rate proceeding, and is required to ensure that
its rates including tariffs remain just and reasonable. The Borough Council of West Chester’s
Ordinance was implemented without the scrutiny which accompanies a rate case. Further, by
definition, West Chester’s MS4 system is not included in the definition of wastewater to be
regulated by the Commission. PWSA on the other hand operates both a small MS4 system and a
Combined Sewer Overflow (CSO) community, which would combine both the wastewater
conveyance and the stormwater conveyance into one system and is regulated by the Commission.

It is clear that PWSA falls under the direct jurisdiction of the Commission and pursuant to
Chapter 32 of the Public Utility Code was required to file a stormwater tariff with the Commission.
By contrast, the Borough of West Chester is not regulated by the Commission, rather it is a
Borough in the Commonwealth with a duly elected Council that implements laws. Further, any
tariff that is duly approved by the Commission and implemented by a regulated utility is not
considered a tax, rather it is a regulatory charge to customers. Because PWSA is a regulated utility,

its stormwater tariff is not a tax but a requirement of the Public Utility Code.

24 West Chester, at 891.
BId.
26 Petition Exh. 1 at Y 19 and 20.



C. Pittsburgh Water’s stormwater tariff is not a tax under the two step test described
in West Chester.

The Pennsylvania Supreme Court in West Chester described a two step test to determine if
a local ordinance is a local tax versus being a fee. As noted in the opinion, “The framework for
distinguishing a fee for service from a local tax is best understood as a two-step test. First, the
court must determine whether the municipality is performing the service in a quasi-private or
public capacity.”?” The court further describes acting in a public capacity as “Where the
municipality is acting out of duty, for the public benefit, and in the absence of a contractual
relationship, the municipality is acting in its public capacity.”?® If the municipality is acting in its
public capacity then the charge is considered a tax and the examination ends. However, if the
municipality is acting in a quasi-private capacity, then the examination continues to the second
step of the analysis. The court described a municipality acting in its quasi-private capacity as
“where the municipality is providing a discretionary service for private emolument, and within the
scope of a contractual relationship, the municipality is acting in its quasi-private capacity.”?’.

The second step determines whether the associated charge is measured by the service
rendered.*® The Court described this analysis by stating “If the charge is reasonably proportional
to the extent of use or the value of the service rendered, then the charge is a fee. If, however, there
is no necessary or likely connection between the amount of the charge and the services rendered,

then the charge is, in legal effect, a tax.”*! Even applying both steps of the test described by the

West Chester court, the PWSA stormwater tariff is not a tax.

27 West Chester at 901 (internal citations omitted).
BId.
2.
0.
3.



Pursuant to its Commission approved stormwater tariff, PWSA applies its stormwater tariff
to parcels of land that have been developed with impervious areas of 400 square feet or more.*
The property owner controls the amount of impervious property and may reduce its stormwater
fee by either reducing the area of impervious property, or by taking affirmative steps to install
stormwater best management practices (BMPs).?> PWSA’s treatment of stormwater is like any
other public utility service, where a contractual relationship exists between the property owner and
the utility. PWSA provides a service to its customers, the treatment of stormwater runoff, and
pursuant to its tariff, charges the customers for that service. PWSA’s stormwater service is a
discretionary service which exists within the framework of a contractual relationship and therefore
must be considered to be acting within a quasi-private capacity.

Since PWSA’s stormwater services and tariff must be considered actions taken in a quasi-
private capacity, the analysis turns to the second step of the test outlined by the West Chester court.
In the case of the PWSA’s stormwater tariff, the charge must be considered a fee as it is reasonably
proportional to the extent of use or value. As noted above, PSWA was required by the Code to
submit the stormwater tariff through a base rate proceeding.’* PWSA’s stormwater tariff was
scrutinized in its prior base rate cases and determined to be a just and reasonable fee for the service
provided by PWSA to its customers by the Commission.>* Furthermore, as noted above, PWSA’s
stormwater fee is proportional to the extent of the customers usage because it is based on the
amount of impervious land on an individual parcel. The landowner has the ability to control the

amount of stormwater produced by reducing their impervious property or by installing BMPs to

32 See Pittsburgh Water Tariff Storm Water — Pa. P.U.C. No. 1 at Second Revised Page No. 7, Second

Revised Page No. 8, and Original Page No. 20., See also, Petition at q 46.

3.

3% Pa. PUC v. Pittsburgh Water, Docket Nos. R-2021-3024773 et al. (Order entered Nov.18, 2021).

35 Id. See also, Pa. PUC v. Pittsburgh Water, Docket Nos. R-2023-3039919 et al. (Order entered Jan. 18, 2024); Pa.
PUC v. Pittsburgh Water, Docket Nos. R-2025-3055010 ef al. (Order entered Feb. 19, 2026).



reduce the stormwater runoff. It is clear that the PWSA stormwater fee is not a tax under the second
step of the West Chester test.

As the PWSA’s stormwater fee fails to meet either step outlined by the West Chester court,
the OCA submits that the stormwater fee is not a tax and that the Commission should grant the
declaratory order.

D. Legal certainty considering West Chester

The Pennsylvania Supreme Court’s decision in West Chester makes clear that a
municipality or Borough cannot impose a stormwater tax upon its citizens. However, the nuances
of this argument, what is and is not a regulated entity, what is and is not a tax, are complicated
distinctions. By granting the Petition filed by PWSA, the Commission provides clear direction to
both the public and the regulated community regarding not only this case, but also, stormwater
tariffs or fees generally.

According to the Penn State Extension, Pennsylvania is considered to have the largest CSO
problem in the United States, with approximately 152 communities relying on CSOs to provide
both wastewater and stormwater service.’® PWSA may be the only municipal authority that
charges a stormwater fee under Chapter 32 of the Code, however, Pennsylvania is home to several
CSO systems, including ones owned and operated by Commission regulated entities such as the
City of Lancaster and Pennsylvania American Water.>’

Section 331(f) specifically provides that the Commission can “in its sound discretion, may
issue a declaratory order to terminate a controversy or remove uncertainty.”*® The controversy

here is clear, is a stormwater tariff a tax? The OCA submits that the answer is equally clear,

36 See: https://extension.psu.edu/what-are-combined-sewer-overflows

37 PAWC owns the following CSO community systems: the City of Scranton, the City of York, Kane,
Mckeesport/Portvue, Duquesne, and Dravosburg.

3866 Pa. C.S. § 331(f).



stormwater tariffs such as the one established by PW are not taxes. By issuing a declaratory order
affirming this stance, the Commission will remove any uncertainty surrounding stormwater

charges.

10



1. CONCLUSION

For the reasons set forth above, the Office of Consumer Advocate respectfully requests that
the Petition for Declaratory Order be granted and the Commission affirm that Pittsburgh Water’s
Commission-approved stormwater tariff is lawful and not an illegal tax, that its stormwater rates
remain valid and its stormwater customers remain obligated to pay their stormwater charges in
full.

Respectfully submitted,

/s/ Janna E. Williams

Janna E. Williams, Esq.
Assistant Consumer Advocate
PA Attorney 1.D. # 319584
Email: JWilliams@paoca.org

Joel Cheskis, Esq.

Senior Assistant Consumer Advocate
PA Attorney I.D. # 81617

Email: jcheskis@paoca.org

Office of Consumer Advocate
555 Walnut Street

5% Floor, Forum Place
Harrisburg, PA 17101-1923
Phone: (717) 783-5048

Fax: (717) 783-7152

Counsel for:
Darryl A. Lawrence
Consumer Advocate

Dated: July 20, 2026
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